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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

WILLIAM DETTERING,

vs.

ALBERT NORDSTROM,

Appellant,

Appellee.

>

REPLY BRIEF FOR APPELLANT.

I.

In answering the point made by appellant that the

judgment in the ejectment suit is a bar to the prosecution

of this suit, counsel for appellee have raised the point

that it can not be a bar because not pleaded as such.

While recognizing the general rule stated by counsel

for appellee to be correct, there is a well defined modi-

fication of such rule to the effect that when a former

judgment which is a bar is properly in evidence, the

same effect must be given to it as if properly pleaded. In

the case at bar the former judgment was introduced by

the appellee himself. In such a case it was unnecessary

that it be pleaded. A case decided by the Circuit Court

of Appeals for the Seventh Circuit is directly in point.



David Bradley Manuf'g Co. vs. Eagle Manuf'g

Co., 58 Feb., 721.

While we recognize the rule that a fornier judgment

is not a bar upon a cause of action " withdrawn," we re-

spectfully submit that a " waiver " of a cause of action

is more than a mere withdrawal of it.

II.

Appellee's counsel, v/hile acknowledging the right of

appellant to credit for expenses, says that none were

pleaded. When the right of plaintifi to an account is

denied, as in this case, it was unnecessary for defendant

to set up the details of the account in the answer.

Pace vs. Bartles, 17 Atl., 636, and cases there

cited.

The reason of this rule is that a defendant should not

be required to account in advance of an adjudication

that plaintiff was entitled to an account. Although the

answer in this case denies that the amount of gold ex-

tracted by defendant over and above the necessary and

reasonable costs of extracting the same exceeded about

$5,000, the Court below granted plaintiff one-quarter

of the entire gross output, less twenty dollars. It is evi-

dent that the Court below proceeded upon the idea tha:

plaintiff was entitled to one-quarter of the gross amoun

At any rate the judgment is to that effect. Appellee

only claimed one-quarter of the net output in his com



plaint. His counsel admit that legally he is not entitled

to more. Yet it is claimed that a judgment for one

quarter of the gross amount should be sustained because

the items of expense are not stated in the answer. To

correct this error it is respectfully submitted that the

judgment should be reversed.
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